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What do we mean by contractual 
liability ?
Obligations of parties and consequential risk 

Contract liability and Tortious Liability – Two separate areas

Negligence “Duty of Care”
Nuisance
Strict Liability
Trespass



Limitation of Liability

• Breach of Contract - Simple Contract – 6 years from breach 
• Breach of Contract – Contract as a Deed – 12 years from date 

of the breach 
• Negligence – (Tort): 6 years from date of damage, or…… 
  3 years from when claimant could reasonably have known or  
discovered the negligent act or omission, subject to a time limit. 
Claims for personal injury – 3 years from date of injury, or 3 
years from date claimant had known of the injury.



Time and contractual claims

CONTRACT 
AGREEMENT

TIME eg 12 years from 
date of breach 

If executed as a deed
Limitation Act 

1980

CONTRACT 
AGREEMENT

6 years from 
date of 
breach 

If executed 
as a simple 

contract

CONTRACTUA
L CLAIM IS 
OUT OF TIME

CONTRACTUA
L CLAIM IS 
OUT OF TIME



Tortious claims 

15 years Limitation

3 years from when damage 
was discoverable or 
apparent

6 years from when damage 
was caused

Latent Damage Act 
1986

Date of 
Accrual of 
cause of 
action

Date of 
Accrual of 
cause of 
action

OR 3 Years

CLAIM 
LIMIT CLAIM 

LIMIT
“DISCOVERY
”



Timeline –Tortious claim example

Relies on the 
information 
(mis-statement) 
and commits to 
a loan or action 
based upon the 
info

Client 
realises 
report is 
flawed

Client 
Seeks 
Legal 
Advice

Access 
Consultant 
Prepares 
Report

Issues 
Report 
to 
client

Client reads 
report with 
negligent 
mis-statement

6 years to claim

NB If Three-Year Rule is to apply, Client 
has to prove that damage could not have 
been discovered earlier and is within 15 
year limit

FebJan March July Nov Dec



Clients and Consultants 

• “Special Relationship” in Tort between a professional giving 
advice to a client. 

What of informal advice ? Eg At a party, or overheard… 
See also Burgess & Another v Lejonvam [2016]



Economic Loss
• Economic Loss has a precise meaning in Tort. 
• Pure Economic Loss claim is on basis of no damage to property 

or injury caused, but seeking to recover financial loss due to 
negligence. 

  
• After 1963/64 case law, such claims began to be allowed where 

careless mis-statements might be relied upon by a client.  
e.g. (Hedley Byrne v Heller 1964) 

Before about 1964, Courts frowned on claims for economic loss in 
Tort. They said contracts should deal with those.



Three Criteria in Tort - Hedley Byrne…
• Plaintiff relied on other party’s skill and judgement 

• Party giving statement knew, or ought to have known of the 
plaintiff’s reliance of that statement 

• It was reasonable for the plaintiff to rely on the statement in the 
circumstances 

• This was the basis of the “Special Relationship” 
• Applies to most professionals including Access Consultants and 

Occupational therapists in private practice……and elsewhere..



Concurrent Liability

• Professional Consultants may be liable in both contract and in 
tort concurrently 

• Contractors can more easily exclude liability in Tort –  
   Robinson v PE Jones (Contractors Ltd ) [ 2001]



Can I limit my liability ?
• Consultants might wish to limit liability by expressly stating in 

an agreement that no claims can be commenced after either 6 
years or 12 years from practical completion of the works. 

• The Limitation Act 1980 imposes a limit on liability, and 
contracts can be amended to limit statutory liability periods with 
express wording. –See Latent Damage Act 1986 also, and 
case law



Contractual “Duty of Care” clause
• Many contracts now have a ‘duty of care’ clause. 

• See also Consumer Rights Act 2015 

2(3) “Consumer” means an individual acting for 
purposes wholly outside the individual’s trade, 
business, craft or profession.



Consumer Rights Act 2015- Services
• Use Reasonable Care and Skill 
• Deliver the service , ie what you have said, you will actually do 
• Transparent on the terms and any charges to the client 
• Where no price is stated up-front, do the work for a reasonable price. 
• Redo any substandard work for the client at no cost 
• Price reductions for the service where things go wrong (up to 100%) 
• Option for ADR for resolving disputes 
• Work to be done in a reasonable time 
• Statements made by the trader are now a binding contractual term 
• The “grey list” of terms is outlawed - Schedule 2 
• Also applies to digital content !



Terms and Conditions - Contracts
• A Condition goes to the “root” of the contract. 
Unfair Contract Terms Act 1977.   (Applies to Business) 
  
Consumer Rights Act 2015 – (Introducing ‘Transparency, etc) 

• Standard Forms of contract 
• Amendments to standard forms  
• Bespoke Forms 

• Not all “Conditions” are seen in law as fundamental to the contract



Example of an O.T and C.R.Act 2015
Occupational 
Therapist -
Services

A Consumer 
Client ie not 
being a 
professional or 
trader

C.R.Act 2015 
applies to O/T 
for ‘Services’

Occupational 
Therapist -
Services

A Local Authority 
client or a 
Business or 
Company or 
Trader 

C.R.Act 2015 does 
not apply to O/T as 
client not classed as 
“Consumers” *

Occupational 
Therapist –Selling 
Auxiliary Aids

A Consumer 
Client ie not being 
a professional or 
trader

C.R.Act 2015 
applies to O/T 
for ‘Goods’

CLIENTS

*Q. What if 
you work 
through 
them as an 
agency ?



RK’s interpretation of C.R.Act 2015 : Agency

• Private O/T
• Contracted 

to Local 
Authority

• Services to a 
“Consumer” 
on behalf of 

L.A.

Trader

Local Authority: 
O/T or Surveyor 
being employees of 
the Local Authority, 
Charity, or Trader

Services to a 
“Consumer” from 
the Local Authority 
or Charity, Trader 
etc

Trader

A

B
Direct

Situation ‘A’ is 
considered as an 
agency scenario



Parties to a Services consultancy contract

-Fee Agreements –  
• Employer 
• Consultant (eg Access Consultant, Architect, Surveyor, O.T. ) 
• Funding Institution , Third Parties ?    Increased Risk !! 

• Letter of Intent !       Risk !!



Contracts (Rights of Third Parties) Act 1999
• Prior to CROTP Act, there needed to be contractual link between 

say, a client and a subcontractor to make a contractual claim 
• Privity of contract was the norm. 

• The Act extends rights beyond ‘Privity of Contract’ for 
enforcement of contractual rights, with other parties 

• i.e. They bring them within the contract. 
• Check agreements for reference to the Act – Increased Risk ! 
• There is a financial limit / cap for those being sued !



Naming a third party under CROTP Act
Two options: 
(a) Identify the third parties in the main agreement  - OR 
(b) Reserve your right to just name the class or category of third 

party, e.g. “A funding institution- An investment Bank”. 
Then serve a notice later on on your consultant to identify who 
they specifically are, during the contract. 

• The third party can be an individual or an organisation.



Consultants and collateral warranties
Employer

ArchitectAccess 
Consultant

QS Structural 
Engineer

M&E  
Engineer

Funder / Developer

Collateral Warranty

Warranties result in an extension of liability and risk to the consultants



‘Typical’ Warranty Headings - Consultants
• The Parties.               The Project Works 
• Definitions                 Project Services.  
• Programme                Lead Designer 
• Consideration            Duty of Care 
• Assignment 
• Identification of Third Parties       Step-In Rights              Set-Off 

Rights 
• Copyright of documents 
• Insurances 
• Coordination with the client and project team 
• CDM 
• Disputes                      Breach of warranty



Access Audits

Is your access audit report a specification….? 

What are the implications of your audit report being used as a 
specification by the client or his/her agent ? 

What are the limitations of your access audit report in respect of 
purpose and use, if any ? 

How can you limit your liability ?



Some Issues in Liability- Contract / Tort
• Breach of contract 
• Proving Negligence 
• Damages 

• Passing confidential information to others (Social media ? 
Emails ?) 

• CDM 2015 Designer Issues 



Fitness for Purpose - condition

• ‘Fitness For Purpose’ is an onerous contractual condition 
• C.R.A. 2015 has moved more in that direction on “goods” 

Case : E.ON v MTH (2015) 

Consultants and professionals should be aware that insurers may 
not cover them for a ‘fitness for purpose’ clause in their 
agreement for services !           
 Exposure to Risk !



Disclaimers in Contracts
“ We exclude all liability to the client or anyone else in respect of 
loss, damage, injury, death, economic loss, consequential loss, or 
any type of loss, in relying upon any of the information , data , or 
recommendations contained within this access audit report in 
perpetuity i.e. forever to infinity and beyond……………….” 

                                                ? 
             U.C.T. Act 1977 
     Consumer Rights Act 2015 



Disclaimers continued
• Give the courts some room for flexibility on your disclaimers 
• All-encompassing disclaimers may fail 

Barclays Bank v Grant Thornton [2015] 
Enforceable disclaimer allowed on restriction to third parties. 

Courts may enforce disclaimers more on ‘commercially aware 
parties…..’  

Consider expressly limiting claims to PI insurer’s agreed limit



Case Law
• Case law is a key area for review of liability.  
• Client might sue under Contract and Tort concurrently ! 

• Contra-proferentum and contract conditions 
• Exclusion Clauses 
• Damages 
• Reasonably forseeable damage / loss, “proximity”, remoteness 
• Penalty Clauses and L&A Damages



Claims

• Apportionment of blame in claims against construction team 
•  Individual Claims – Complaints Policy and Procedure 

• ProfessionaI Indemnity Insurance  
• Public Liability 
• Notification to insurers of a claim



Defences to Claims

• No Breach of contract, no loss 
• No breach of duty of care, No damage & no negligence 
• Unfair conditions or ambiguous terms and conditions 
• Remoteness of damage 
• Others…..



“Construction Act”
• HGC&R Act 1996. (Previously) 
• Local Democracy Economic Development and Construction Act 

2009 
• “Construction Operations” 
• Adjudication Rights 
• Payments 
• Timing payments & withholding monies from payments 

• Applies also to architects and surveying agreements, (design) etc 
• S104 2(b)“…To provide advice on building, engineering, interior or 

exterior decoration….”



Giving advice on Building…..etc
Are you as a consultant providing advice on building, or 
engineering,…etc., as part of your report / work ? 
Then your project might fall within the “Construction Act ” 

• Rights to Adjudication for both parties 
• Rights to a specific payment regime with certainty 
• Rights to have notices served by client on payments at the right 

time 
• Right to incorporate new terms, “The Scheme…” if the contract 

wording is not up to scratch ! 
• Excludes work with “Residential Occupiers” ie domestic owners



PI Insurance
• Keep good records. 
• Be organised with your records ! ( Have a system in place ) 
• Be prepared to submit caveat clauses for approval 
• Check your cover and Excess. 
• Follow Insurer’s conditions / instructions in the event of a claim 

or hint of a claim by a client / others.  
• Check if the insurer needs to see wording of third party collateral 

warranties, especially if bespoke warranties. 
• Understand how the ‘Run-off’ cover works 
• What happens if a claim or claims exceeds your insurer’s limit ? 
• Archive your records for “?’’ Years – Link it to your liability



Run-Off cover- (What should happen)

Start- 6 
years

5 years 4 years 3 years 2 years Final 
year

END

   £   P I 
Premiums

Note: Some Insurers may 
allow a single lump sum 
paymentReducing insurance 

premiums reflect reducing 
risk of claims

Cease 
Trading

Note: Whilst 6 years 
seems common for Run-
off cover, it is possible 
that there is a still a risk 
for some claims after the 
six years has elapsed, but 
see Limitation Act and 
Latent Damage Act



Summary
• Know the difference between Contract and Tort Liability 
• Be aware of the “Special Relationship” and impact in practice 
• Use Disclaimers sensibly, and keep good records 
• Know your obligations when providing services to “Consumers” 
• Avoid unfair terms or ambiguous clauses in agreements 
• Understand your rights in agreements involving “Construction 

Operations” / “Construction Act” 
• Look out for “Third Parties” liability issues and risk 
• Don’t accept “Fitness for Purpose” Services conditions 
• Be nice to your Insurers ! 
• Be aware of your statutory obligations under CDM 2015



Relevant Cases
• Hedley Byrne v Heller [1963] 
• Pirelli v Oscar Faber & Partners [1983] 
• Murphy v Brentwood D. Council [1991] 
• Robinson v PE Jones Contractors Ltd [2001] Court of Appeal 
• Henderson v Merrett Syndicates Ltd [1994] 
• Wellesley Partnership LLP v Withers [2015] - Court of Appeal 
• New Islington and Hackney H.A. Ltd v Pollard Thomas and 

Edwards Ltd. [2000] 
• Persimmon Homes and Ors v Ove Arup [2017] 
• Caparo Industries v Dickman [1990]



End
Whilst every care has been taken in preparing this presentation……. 
……….( insert a robust disclaimer here which is not challenged by the 
Unfair Contracts Terms Act 1977, or, if a “consumer” under S2(3), The 
Consumer Rights Act 2015 )…….etc, 

Ron Koorm (FRICS)   Retired Access Consultant and Retired Construction Adjudicator-  May 2018 
NB This presentation is for members of The Access Association alone. All third parties or others who rely on the 
content do so at their own risk.


